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International Policy Considerations: 

10 Important Points


1. Copyright laws are territorial. U.S. law applies on U.S. soil, just like Canadian law applies within the borders of Canada. E.g. the fair use factors of U.S. law are not relevant to the reproduction in Germany of passages from an American book, although German law may have similar provisions.

2. U.S law protects certain copyrighted works created in foreign countries from infringement on U.S. soil through ratification of international treaties.  Foreign countries reciprocate abroad by protecting works created under U.S. law.   Treaties are not self-executing; they must be incorporated into national laws.  They do not contradict or supercede domestic copyright law and cannot be applied independently. National copyright acts must meet the minimum terms laid forth in the treaties, as decided by governmental bodies at the time of implementation and through reviews by the World Trade Organization and other international mechanisms.

3. The primary international copyright treaties to which the United States is a party are the Berne Convention for the Protection of Literary and Artistic Works (1971 revision) and the UCC (Universal Copyright Convention)(Geneva 1955, Paris 1974). It is a member of the World Trade Organization, which administers the Uruguay Round General Agreement on Tariffs and Trade (GATT), which includes an agreement on the Trade-Related Aspects of Intellectual Property (TRIPS). These agreements are known as multi-lateral treaties, meaning that many countries are signatories.  The United States also has many current bi-lateral treaties with individual foreign countries; these address additional or stronger protections of each other’s intellectual property.

4. Bi-laterals between the United States and foreign countries were first made possible by the Chace Act of 1891.  Following Chace, bi-lateral treaties and presidential proclamations with Europe were immediately enacted (e.g. France, 1891, Germany, 1892, Norway, 1905).  These treaties are important because they indicate whether works from the period were protected under U.S. law.  Treaty protection from this period extend to individuals who are citizens of the foreign country, in contrast to modern day treaties which protect works first created in a recognized treaty nation.

5. It is possible (and often the case) that a foreign work is in the public domain in the United States, under U.S. law, but still protected by foreign copyright law abroad. 

6. When determining the public domain status in the United States of a work created prior to 1978, statutory protection (including term) is triggered by publication, regardless of where in the world publication occurred.  E.g. A work published in Germany in 1926 starts the U.S. term of protection running, pursuant to the durations applicable under the 1909 Act.

7. As a practical matter, determining whether a work has been published is fact-intensive and difficult, particularly for visual art.  Publication must have been authorized by the artist. Also, there is an open debate in the U.S. as to whether publication abroad without notice was divestive, or whether notices had only to be on copies distributed on U.S. soil.

8. Effective, January 1, 1996, the Uruguay Round Agreements Act (which implements into U.S. law the GATT referenced in number 3 above) restored U.S. copyright protection for foreign works that had been prematurely injected into the U.S. public domain for failure to adhere to technicalities of U.S. law such as notice or registration.  It does not restore U.S. works or foreign works that legitimately expired.

9. Often, the question of whether a foreign work is in the public domain will present factual gaps that make it impossible to guarantee an answer. Questions as to when the work was created, whether it was published, where it was published, how it was published, whether the artist was a citizen of a particular country, and so forth, make it necessary to form educated conclusions.  Rights holders and rights societies are sometimes wrong, particularly with respect to technical application of U.S. provisions.

10. The worldwide web is worldwide.  An analysis under U.S. law or Canadian law may not enough to determine copyright issues, especially if the work might be reproduced, displayed, published or downloaded in other parts of the world.  Practical solutions, such as preventing access, downloading or shipping outside a secure territory can be explored.

______________

5/18/03

5/18/03


