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AN INTRODUCTION TO IP AUDITS 

Why Should an Institution Conduct an IP Audit?

· To create an IP policy that accurately reflects institutional assets and needs

· To highlight existing IP practices and make adjustments accordingly

· For the sheer joy of inventory: what do you have? Where did it come from?

· To trigger and facilitate creative projects using found “assets”

· To monitor compliance (for your use of third party IP and vice versa)

When should an Institution Conduct an IP Audit?

· Regularly

· Prior to a business dealing or new project, e.g. prior to digitizing the collection

· With introduction of a new rights or permissions employee 

· As result of law suit

Who Should Conduct an Institution’s IP Audit?

· Anyone dealing with or benefiting from the Assets in the Ordinary Course of Business

· Audit leader must be someone who knows what she/he does NOT know

· Often best to conduct department-specific audits, followed by larger inter-departmental reports

What Are You Looking For: The Immediate Goals of the IPAudit

· Documents and other Written evidence that rights are owned by Institution or some other 3rd Party

· Evidence that the rights have expired 

· Evidence that claimed ownership is invalid

Where are the Answers?

· Know Your Institution’s Work Load

Evidence of Ownership will be found in employee agreements, acquisition documents, licenses, loan forms, gift correspondence, subscriptions, licenses, exhibition contracts, volunteer policies, shrink-wrap and click-wrap agreements, inventory slips, invoices, purchase orders, releases

· Know Your Institution’s Processes

Relevant Documents may be found in various departments, in whole or in parts: Curatorial, Registrars, Development/Major Gifts, Education, Information Technology, Press, Publications, Photography, Archives, Licensing, Director’s Office, Museum store, Education

What Does it All Mean: Recognizing Relevant Language in Relevant Documents

· Work-for-hire

· Assignments

· Exclusive licenses

· Non-exclusive licenses (including oral and implied)

· Scope including right to sublicense

· Media

· Territory

· Duration

· Conditions or restrictions

Getting Started: Creating a Systematic Process

· Distinguish works created by full and part-time staff in their capacities as employees (no written documents necessary)

· Distinguish works created by freelancers or volunteers as work-for-hire (need written documents)

· Distinguish works created by third parties but not subject to work-for-hire (need written assignments, licenses, contracts or evidence of oral or implied permission.

Shooting Holes in the Findings and Double-checking the Conclusions

· Is the copyright expired?

· Has the copyright been forfeited for failure to observe legal rules?

· Does the content in question rise to copyrightability in the first place?

· Is the copyright valid in one country but not all countries?

· If the copyright is subject to restoration, has the owner fulfilled its notice requirements?

· Is there more than one copyright, e.g. in a photo of an artwork?

· Are there compilation copyrights, e.g. in a website of otherwise non-copyrightable facts?

· Are there layers of copyright, e.g. in the collective layout of a newspaper and in individual contributions?

· Are there contractual restrictions that may make copyright findings unhelpful, e.g. no photography of an artwork on loan?

The Results: Making Sense of the Audit and Creating Categories for Risk Assessment

· Copyright is clearly in the public domain

· Copyright is valid and clearly owned by the Institution

· Copyright is valid and clearly owned by someone else who is identifiable

· Copyright is valid and seemingly owned by an unidentified party

· The institution has partial copyright or specific usage rights but note restrictions and conditions

· A third party purports to own the copyright but further analysis may be beneficial to determine public domain, additional heirs, implied licenses and so forth

The Next Step: Managing Intellectual Property Assets Well and Assessing Value

· Review employment, independent contractor and volunteer agreements

· Polish forms and routine documents to clarify rights ownership

· Implement IP Policies 

· Assess value: is it market based or of other value to the institution’s mission?

· Create Staff Intranet, databases and info systems for tracking rights ownership and related facts

The Audit Summary: The Three Golden Rules

· Knowledge Comes from Experience

· Practice Makes Audits Easier

· Clear Answers are Not Possible for All Situations
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